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AMENDED AND RESTATED INDENTURE OF RESTRICTIONS 
  

REGARDING CYPRESS VILLAGE 
  

         THIS AMENDED AND RESTATED INDENTURE OF RESTRICTIONS REGARDING   

CYPRESS VILLAGE (this “Indenture”) is made as of the                             day of February, 2007 

and amends and restates in its entirety that certain Indenture of Restrictions Regarding Cypress 

Village dated March 12, 1990 recorded at Official Records Volume 6867, Page 372, Public Records 

in and for Duval County, Florida (the “Original Indenture”). 
  
         WITNESSETH THAT: 
  
         WHEREAS, The national Benevolent Association of the Christian Church (Disciples of 

Christ) (the “NBA”) owned certain real property located in Duval County, Florida as more 

particularly described in the Original Indenture and Exhibit “A” attached hereto (which is referred to 

in the Original Indenture and herein as the “Owned Property”), and leased certain additional real 

property in Duval County, Florida as more particularly described in the Original Indenture Exhibit 

“B” attached hereto (which is referred to in the Original Indenture and herein as the “Leased 

Property”), and 
  
         WHEREAS, FIT Cypress Village LLC, a Delaware limited liability company, formerly 

known as, FIT NBA Cypress Village LLC (“Declarant”) has succeeded to the interests of NBA and 

has assumed the rights of NBA under the Original Indenture pursuant to that certain Assignment and 

Assumption of Declarant’s Rights dated as of April 6, 2006 recorded in Official Records Book 

12399, Page 1842, Public Records in for Duval County, Florida; and 

  
         WHEREAS, NBA determined that many older adults in the metropolitan area of 

Jacksonville, Florida, who are not presently in need of nursing care or assisted living and not 

interested in occupying an apartment unit, still desire to live in a community designed specifically for 

older adults offering to them recreational, social, dining, and other common facilities and, therefore, 

NBA determined to meet the needs of such older adults by developing, constructing, and selling, in 

conjunction with Homes of Cypress, Inc., single family attached and detached dwellings (hereinafter 

referred to as “Homes”) to such older adults, accordingly, NBA established a community known as 

Cypress Village for such older adults and recorded the original Indenture to set forth and govern the 

Cypress Village community; and 
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         WHEREAS, it was the intent of NBA in establishing Cypress Village that all of its Common 

Areas and Common Facilities will be available to all of its residents, including residents of the 

independent living apartment units, nursing and assisted care facilities, and the Homes. 

  
         WHEREAS, this Indenture provides inter alia for (a) the creation and use of certain Common 

Areas and Common Facilities by the Owners and Occupants of the Homes, as well as by the 

residents of the independent living apartment units, nursing and assisted care facilities, (b) the 

provision by Declarant and/or Operator of certain services to the Homes as more particularly set forth 

in Article XII of this indenture, and (c) the provision of various services, as may be established or 

offered from time to time by Declarant and/or Operator to the Owners and Occupants of the Homes, 

as well as, to the residents of the independent living apartment units, nursing and assisted acre 

facilities.  The Cypress Village community is not a homeowner’s association, but is a community of 

older adults who desire to live in a community specifically designed for older adults in which various 

services and amenities for older adults and seniors are available.  The community includes or may 

include Homes (which are owned by individual Owners), independent living apartment facilities, 

nursing facilities and assisted care facilities (which are or may be owned or operated by Declarant 

and/or Operator).  This Indenture establishes the rights and obligations of the Owners, the Declarant 

and the Operator within the larger community, and provides for certain covenants and restrictions on 

the Total Property. 
  
         WHEREAS, Declarant desires to amend and restate the Indenture to address and revise 

various provisions and operational matters relating to Cypress Village; and 
  
         NOW, THEREFORE, in order to assure that the development, construction and sale of the 

Homes is in keeping with the overall purposes of Cypress Village and to establish the rights, duties 

and obligations of Owners and Occupants of the Homes, Declarant, as hereinafter set forth, hereby 

amends and restates the original Indenture and subjects the Total Property (including during the term 

of the Lease and, thereafter, if purchased by the Declarant or Operator, the Leased Property) to this 

Amended and Restated Indenture of Restrictions: 

 
  

ARTICLE I 
  

Definitions 
  

          
Unless otherwise specifically indicated, all capitalized terms used in this Indenture shall be 

defined as set out in the ARTICLE. 

  
         Section 1.     Additional Property.  “Additional Property” shall mean such real property 

as the Declarant may, from time to time, by written instrument duly recorded in the public records of 

Duval County, Florida, declare to be subject to the Indenture. 
  

Section 2.     Committee.  “Committee shall mean the Architectural Committee composed 

of at least three (3) members who shall be appointed by the Declarant.  The members of such 

Committee shall serve for such terms as the Declarant my determine, provided, however, that the 

Declarant may, at any time and for any reason, remove any member so appointed by designating a 

new member to replace the member to be removed. 
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         Section 3.     Common Areas.  “Common Areas” shall mean the Total Property exclusive 

of (i) those portions of such property on which, pursuant to provisions of Article XI. The Declarant 

may construct independent living apartment facilities and nursing, residential care and other health 

care facilities, (ii) any streets or walkways dedicated to public use, and (iii) the Lots (except those 

portion of Lots on which sidewalks, trails, and other pathways for walking, jogging, bicycling and 

other similar purposes shall be constructed). 
  
         Section 4.     Common Facilities.  ”Common Facilities” shall be those which are, or may 

be, from time to time designated as such by the Rules and Regulations.  Such Common Facilities 

may include, but are not limited to, cafeteria and dining facilities, meeting facilities, recreational and 

social facilities, hobby and craft rooms, barber and beauty shop facilities, and maintenance and 

service facilities, constructed anywhere on the Total Property and which are used for the benefit of or 

made available for the use of all Occupants as well as for other persons residing in Cypress Village. 

  
         Section 5.     Cypress Village.  “Cypress Village” shall mean the Total Property and all 

buildings, improvements and facilities located thereon. 
  
         Section 6.     Home. “Home” shall mean a single family residential unit specifically 

designed to meet the special needs of older adults which may be attached to one or more other 

Homes and which is constructed on portions of one or more Lots.  Home shall include a Wraparound 

Home. 
  
         Section 7.     Indenture.  “Indenture” shall mean this instrument as the same may be 

amended from time to time. 
  
         Section 8.     Leased Property.  “Leased Property” shall refer to that real property 

described in Exhibit “B”. 
  
         Section 9.     Lot.  “Lot” shall mean the real property identified as such on the Plat 

(hereinafter defined) of Cypress Village, or any phase thereof, filed or to be filed of record in the 

Public Records in and for Duval County, Florida, together with the Home and any other 

improvements located thereon, except that in referring to the Lot on which a Wraparound Home is 

located, the term “Lot” shall also include that portion of the adjoining Lot onto which the 

Wraparound home extends. 
  
         Section 10.   Occupant.  “Occupant” shall mean those individuals who, in accordance with 

the covenants and restrictions of the Indenture, reside in a Home. 
  
         Section 11.   Operator.  “Operator” shall mean the corporation, organization, or entity 

from time to time under a contractual obligation with the Declarant, to manage and operate Cypress 

Village.  The Operator at the date of execution of the Indenture is BLC-Cypress Village, LLC, a 

Delaware limited liability company.  Declarant may, at any time, by contract, designate another 

corporation, person, or entity as the Operator.  Declarant may delegate from time to time its rights, 

powers and obligations under this Indenture to Operator for the purposes of managing and operating 

Cypress Village 

  
         Section 12.   Owned Property.  “Owned Property” shall mean the real property described 

in Exhibit “A”. 
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         Section 13.   Owner.  “Owner” shall mean the person(s), firm(s), or corporation(s) (except 

the Declarant and any affiliate to whom the Declarant may sell portions of the Total Property) who 

may, from time to time, own a Home and the Lot on which the Home is located. 

  
         Section 14.   Plat.  “Plat” shall refer collectively to all platys filed or to be filed of record 

in the Public Records in and for Duval County, Florida, showing the division of Cypress Village into 

Lots, streets, sidewalks, and Common Areas. 
  
         Section 15.   Rules and Regulations.  “Rules and Regulations” shall mean the Rules and 

Regulations, including, without limitation, any resident or Owner handbook, which is or may be from 

time to time issued by Declarant or Operator with respect to Cypress Village.  Any direct conflict 

between the terms and conditions of the Rules and Regulations and this Indenture shall be resolved in 

favor of the Indenture.  Any ambiguity between this Indenture and the Rules and Regulations shall be 

resolved in favor of the rules and Regulations, it being the intent that the Rules and regulations 

implement the provisions hereof with specificity to govern the day to day operations of the Cypress 

Village Community. 
  
         Section 16.   Total Property.  “Total Property” shall mean the Owned Property, the 

Leased Property and Additional Property.  
          
         Section 17.   Wraparound Home.  “Wraparound Home” shall mean a Home which is 

constructed principally on one Lot, but a portion of which also extends onto and an adjoining Lot. 
  

 
ARTICLE II 

  
Binding Effect 

  
         Section 1.     Persons Bound.  All persons, firms, corporations or other entities who now 

hold or shall hereafter acquire any interest in any portion of the total Property (including any Lot) 

shall be bound by and shall conform to and observe the restrictive covenants and conditions set forth 

in this Indenture. 
  
         Section 2.     Rules and Regulations.  To insure the creation and maintenance of a living 

area specifically designed to meet the needs of older adults, all Owners and Occupants and any other 

person, firm, or corporation making any use of any portion of the Total Property or any facilities or 

improvements thereon shall be subject to the Rules and regulations and shall use any such property 

and any improvements, structures or facilities erected thereon in compliance with such Rules and 

Regulations. 
  
         Section 3.     Additional Property.  Declarant may, at any time, subject other real property 

to the terms of the Indenture. 
  
         Section 4.     Right to Sell or Encumber.  This Indenture shall not be construed to prohibit 

the Declarant from (i) selling any portion of the Owned Property to a builder or developer for the 

construction of Homes as herein described, (ii) leasing, selling, or otherwise transferring or 

conveying to any entity or person (regardless of consideration received) subject to all of the duties, 

rights and obligations imposed upon it by this Indenture, all or any portion of the Total Property to 

which it may, from time to time, hold title, or (iii) encumbering, by deed of trust, mortgage, or 



5 
{JA281607;7} 

otherwise, all or any portion of the Total Property to which it may, from time to time, hold title, in 

order to secure any loan or other obligation incurred.  In the event of a sale, transfer, or conveyance 

of any portion of the Total Property, and the full assumption by the transferee of the duties and 

obligations imposed upon Declarant under the terms of this Indenture, Declarant shall be relieved of 

all such duties and obligations.  In the event Declarant (or any assignee of Declarant) should 

encumber by deed of trust, mortgage, or otherwise, all or any portion of the Total Property to which 

it may, from time to time, hold title or otherwise control, the right of any Owner or Occupant to use 

of have access to any Common Area or Common Facility shall be subordinate to such deed of trust, 

mortgage, or other encumbrance and any Owner shall, upon request, execute such instruments, 

notarized or otherwise, as shall be required by any lender to evidence such subordination. 
  

 
ARTICLE III 

  
Leases 

  
The lease of a Home shall, in addition to all the other covenants and conditions of this 

Indenture, be permitted only in accordance with the following provisions: 

  
         Section 1.    Incorporation if Indenture.  Any lease of a Home must (a)  incorporate by 

reference all of the covenants and conditions of this Indenture and the Rules and Regulations, (b) 

state such covenants and conditions, and Rules and Regulations as limitations on the use and 

occupancy of the Home, and (c) state that the lessee and all Occupants, must comply with all such 

covenants and conditions, Rules and Regulations and such other conditions as the Declarant may 

reasonably require. 
  
         Section 2.     Subleasing.  Subleasing of any Home shall not be permitted and must be 

specifically prohibited by the terms of any lease of a Home. 

  
         Section 3.     Additional Terms.  Any lease of a Home shall contain such additional terms 

as the Declarant requests for the reasonable administration of Cypress Village, enforcement of this 

Indenture, or the well-being of other Owners and Occupants. 
  
         Section 4.     Holder to Remain Obligated.  No lease of a Home, or approval of such 

lease by the Declarant, shall release the Owner of such Home from the covenants, conditions and 

obligations of this Indenture.  The Owner shall be and remain liable for the failure of any tenant or 

Occupant to comply with this Indenture and for any fees, monthly service charges, other assessments, 

penalties and interest which may be assessed with respect to the use and occupancy of such Home as 

well as attorneys’ fees and court costs incurred by the Declarant in collection. 
 
         Section 5.     Use of Cypress Village by Owner.  If an Owner leases a Home during the 

term of such lease such Owner shall have no right as an Owner of such Home to use or have access 

to any services and facilities made available to Occupants by Cypress Village, except for access to 

such Home for inspection or display purposes. 
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ARTICLE IV 
  

Occupancy and Use Restrictions 
  

         Section 1.     Qualification of Occupant.  Occupancy of a Home is restricted as follows: 
  

A.  No persons under the age of 55 years shall be an Occupant except, with the 

express prior written approval of the Declarant, it (i) such person is residing in a Home with a spouse 

who is at least 55 years of age, or (ii)such person is the surviving spouse of a deceased Occupant and 

such surviving spouse was married to and lived with such deceased Occupant in such Home at the 

time of the death of such deceased Occupant. 
  
  B. Only the following persons shall be permitted to occupy a Home: (i) an 

Owner, (ii) a lessee under a lease executed by an Owner as lessor pursuant to the covenants and 

conditions contained in this Indenture (a “Permitted Lessee”), (iii) the spouse of either an Owner or a 

Permitted Lessee hereinabove, (iv) relatives of either an Owner or a Permitted Lessee so long as such 

relative is at least 55 years of age, and as to relatives who are under the age of 55 with the express 

written approval of the Declarant, or (iv) caregivers for an Owner, Permitted Lessee or such 

individual’s spouse. 
  
  C. No more than two persons and their caregivers (which may include relatives 

who serve as caregivers) shall be permitted to occupy a Home without the express prior written 

approval of the Declarant; this provision shall not prohibit short-term visits to a Home so long as (i) 

the total number of persons residing in the Home during such visit do not exceed the maximum 

number allowed by any applicable city, county, or state statute, regulation or rule, and (ii) such visits 

do not exceed thirty (30) days at any one time, or cumulatively more than four (4) months in any 

twelve (12) month period. 
  
 Section 2. Right to Remove.  The Declarant or Operator, shall have the right, by all 

available remedies at law or in equity, to compel the removal from a Home of any person residing ina 

Home in violation of any covenant or condition of the Indenture, or in violation of any Rule or 

Regulation issued by the Declarant or Operator, after first giving written notice to the Owner o the 

Home of such violation and permitting the Owner fifteen (15) days after receipt of such notice to 

cuer the violation and/or cause such person to vacate the Home.  Declarant ad Operator shall be 

entitled to collect from the Owner of any Home from which such person is removed court costs, 

reasonable attorneys’ fees, and any other losses, expenses or damages incurred in connection with 

such actions. 
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ARTICLE V 
  

Right of First Refusal 
  

         Section 1.     First Refusal to Declarant.  If an Owner shall desire, at any time, to dispose 

of a Lot, by sale or other transfer for consideration, the Owner shall first give Declarant and Operator 

at least fifteen (15) days prior written notice of the proposed sale or transfer, including the name(s) of 

the buyer(s), and all of the terms of the proposed transaction.  Except for a gift transaction for no 

consideration, Declarant shall have the right to purchase such Lot, upon the same terms as those 

contained in such notice.  If Declarant shall fail to exercise such right of refusal prior to the 

expiration of fifteen (15) days from the date of its receipt of such notice, such right shall expire and 

the Owner may proceed to sell such Lot upon the same terms as were contained in the written notice 

given to Declarant.  Even if Declarant has not chosen to exercise its option hereunder as to any 

previous proposal, any material change in such terms or a new proposal of any sort must be 

resubmitted to Declarant in accordance with the above provisions.  Declarant’s failure to exercise its 

right of refusal as to any transaction shall not constitute an approval or satisfaction of any of the 

terms of such transaction which may be in violation of this Indenture, and Declarant shall retain any 

rights which it may have under this Indenture and to enforce all restrictions, conditions, obligations, 

covenants and easements contained in this Indenture. 
  

 
ARTICLE VI 

  
Fees, Assessments and Enforcement 

  
         Section 1.     Fees, Charges and Assessments.  The Declarant and/or Operator shall have 

the right to assess to each Owner, and each Owner shall pay, such fees, charges and assessments as 

are reasonably necessary for (a) the provision of services to the Homes, Lots, Owners and/or 

Occupants as set forth herein and (b) allocating the costs for the operation of the Common Areas and 

Common Facilities of Cypress Village.  These fees, charges and assessments shall include the 

following: 
  
  A. Monthly Service Fee.  A Monthly Service Fee in such amount as the 

Declarant and/or the Operator shall determine shall be assessed to and be payable by each Owner in 

order the enable the Declarant and/or the Operator to administer, operate, maintain, and provide 

Common Facilities, Common Areas, the services now or hereafter provided to the Homes and/or to 

the Occupants (as either required or authorized by this Indenture) and to provide for the replacement, 

amendment, modification, and/or revision of services, improvements and facilities in Cypress Village 

as the need occurs or Declarant determines is necessary or appropriate in keeping with overall 

character of Cypress Village.  The Monthly Service Fee shall be payable in accordance with the 

following provisions: 

 
   (i) The Monthly Service Fee shall be due from each Owner monthly, in 

 advance, beginning on the earlier of (a) if the Home located on the Owner’s Lot is being 

 constructed for the Owner, the date on which such Home is substantially complete as 

 determined pursuant to the terms of the Real Estate Purchase and Home Construction 

 Contract for construction of such Home, (b) if the Home, located on the Owner’s Lot has 

 been previously occupied, the date the Owner takes title to the Lot, and payable, thereafter, 
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for every monthly period or portion thereof until the date of transfer of the title to the Owner’s Lot 

into a name not including the name of the owner. 

  
   (ii) The Owner of each such Lot shall be required to pay the Monthly 

 Service Fee to the Declarant and/or the Operator, whether or not the Home located on such 

 Lot is leased or occupied. 

 
   (iii) The amount of the Monthly Service Fee assessed to each Owner will 

 be established by the Declarant and/or Operator.  Such Fee shall include such amounts 

 allocable to each Owner for the actual cost incurred by the Declarant and/or Operator in the 

 overall administration and operation of services provided or available to the Homes, the 

 Occupants, the Common Areas, and the Common Facilities of Cypress Village and 

 reasonable reserves for depreciation, capital replacement, and operations, as well as the total 

 cost of special services performed with respect to the Owner’s Lot or for the Owner of such 

 Lot.  The costs incurred by the Declarant and/or Operator in the overall administration and 

 operation of Cypress Village shall include, but not be limited to, such portion of the 

 following costs as are reasonably allocable to services and benefits provided to Owners: 
  
  (a) The costs of maintenance to Homes and the Lots on which such Homes are  

      located, the Common Areas and other services including, but not limited to, those      

      maintenance and other services described in Section 2 of Article XI and in the Rules and    

      Regulations. 
  
  (b) The costs of the maintenance, expansion, improvement and operation of the    

      Common Facilities and the cost of providing health, recreational and social services all as   

      described in Section 1 of Article XI. 
  
  (c) Debt service (including both principal and interest) on any loan, the proceeds    

      of which have been used for the acquisition, construction, maintenance, improvement or   

      expansion of any Common Area or Common Facility(ies), or any other improvement   

      constructed in any Common Area and available to the Occupants of any Home. 
  
  (d) Allowances for depreciation with respect to Common Facilities or facilities  

      and improvements constructed in Common Areas and other facilities available or used to   

      provide services to Occupants of any Home, including, without limitation, those in   

      Section 2 of Article XI. 
  
  (e) The costs of all utilities of any kind required for or attributable to the       

      operation of any Common Areas or Common Facilities. 
  
  (f) The costs of public liability and fire and extended coverage insurance and   

      other insurance required or which the Declarant deems advisable in connection with the   

      operation of Common Areas or Common Facilities. 

  
  (g) Taxes or payments in lieu of taxes, if any, applicable to Common Areas or   

      Common Facilities. 
  
  (h) Salaries and other personnel costs incurred in providing, offering, or making   

      available the services which are or may be available to the Owner of any Lot and/or the   
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     Occupant of any Home, and a portion of such costs incurred in the overall operation and  

     administration of Cypress Village. 
  
  (i) The costs of providing and maintaining any administrative, service or     

      maintenance offices or buildings necessary in connection with the overall operation and   

      administration of the Common Areas and Common Facilities of Cypress Village. 
  
  (j) Such other costs as may normally be associated with the overall maintenance  

      and operation of the Common Areas and Common Facilities of Cypress Village and with   

      the services provided to the Owner of any Lot and/or the Occupant of any Home. 
  
  B. Special Use Fees.  Special Use Fees for the actual use of certain facilities and 

services shall be determined by the Operator and assessed monthly to and shall be paid by the Owner 

of any Home occupied by an Occupant who has actually used such facilities or services. 
  
  C. Penalties and Interest.  The Declarant may assess to any Owner a penalty, 

not to exceed ten (10%) percent of the amount of any fee, charge or assessment which is not paid 

within thirty (30) days of the date due.  In addition, each unpaid fee, charge or assessment, together 

with any penalty assessed, shall bear interest from the due date of such fee, charge or assessment and, 

with respect to any penalty, from the assessment date, at a rate which is two percentage points above 

the prime annual lending rate of interest from time to time charged by the largest commercial 

banking institution (as determined by the amount of its reported capital and surplus) having its 

principal office in the City of Jacksonville, Florida, but in no even shall such rate of interest exceed 

the amount which may be charged from time to time under applicable usury laws.  This interest shall 

constitute an additional assessment to be paid by the Owner required to pay such a fee, charge, 

assessment or penalty. 
  
  D. Use of Fees Charges and Assessments.  Any fee charge, assessment, 

penalty, or interest assessed or charged may be used for any purpose in connection with the operation 

of Cypress Village, its Common Areas and Common Facilities, and any services provided pursuant 

to this Indenture. 
  

 Section 2.     Enforcement.  All fees, charges and assessments, together with any 

associated penalties and interest, shall be the personal obligation of the Owner subject to such fee, 

charge, assessment, penalty or interest, and the Declarant is hereby granted a continuing lien on the 

Lot owned by such Owner in order to secure the timely payment of such fees, charges, assessments 

and any associated penalties and interest.  The lien provided for herein shall be subordinate to the 

lien of any mortgage or deed of trust theretofore or thereafter placed upon such Lot in conjunction 

with the purchase of the Lot and/or the construction of the Home on such Lot.  The transfer of title to 

any Lot upon which there is an unpaid fee, charge or assessment, penalty, or interest shall not relieve 

said Lot from the liability of the lien which shall run with the title to the Lot.  The claim of such lien 

shall be effective from and after recording, in the public records of Duval County, Florida, a claim 

stating the description of the Lot encumbered thereby, the name of the record Owner, the amount and 

the date when due, and shall continue in effect until all sums secured thereby shall have been fully 

paid.  Such claims of lien shall include only fees, charges, assessments and associated penalties 

which are due and payable when the claim of lien in recorded, plus interest to date when all sums 

secured by such lien are paid in full and costs and attorneys’ fees associated with enforcement of 

such lien and the collection of the sums secured by such lien.  Such claims of lien shall be signed and 
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verified by an officer or agent of the Declarant.  Upon full payment of all sums secured by such 

claim of lien, the same shall be satisfied of record. 
  
 Collection of fees, charges and assessments together with penalties and interest may be 

enforced by: 
  
  A.      Lawsuit and execution of judgement against the Owner personally obligated, or 
  
  B.      Lawsuit to foreclose any lien filed against a Lot to secure the timely payment of 

such fee, charge, or assessments and any associated penalty or interest. 
  
  C.      Any other remedy available at law or in equity. 
  

 Section 3.     Failure to Occupy Home or Utilize Services.  Failure of any Owner to 

occupy a Home or to utilize the facilities of Cypress Village shall not relieve said Owner from 

liability for the fees, charges or assessments assessed to such Owner. 

 
  

ARTICLE VII 
  

Architectural Control 
  

         No building, fence, wall or other structure shall be commenced, erected or maintained upon 

any Lot nor shall any changes or alterations be made to the exterior, or any structural changes be 

made to the interior of any Home, until the plans and specifications showing the nature, kind, shape, 

height, materials, exterior color scheme, and locations of the same shall have been submitted, in 

writing, to, and approved, in writing, by the Declarant, or by the Committee.  Complete copies of 

such plans and specifications showing all structural details of the proposed construction, change or 

alteration, including floor plans, construction materials, exterior finish and such other information as 

may be requested by the Declarant or Committee shall be delivered, in person, or by certified mail, to 

the Declarant and each member of the Committee.  All buildings and other structures constructed in 

Cypress Village shall be in keeping with the architectural style and purposes of Cypress Village. 
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ARTICLE VIII 
  

Easements 
  

         The Declarant shall have the right, at any time, to use and have access to the easements set 

forth below, and to create, grant and convey easements upon, across, over and under any portion or 

all of the Total Property, owned by the Declarant.  The Operator shall have the right to use and 

access any and all easements granted in favor of the Declarant.  During such period of time as any 

successor in title to Declarant (other than an Owner) shall hold title to any portion of the Total 

Property, it shall have the right to create, grant and convey easements with respect to that portion of 

the Total Property to which it holds title, but only to the extent necessary to permit the development 

of and assure the use and enjoyment of such portion of the Total Property and, for that purpose only. 
  
    A. Utility Easements.  Lines, pipes, conduits, meters and other facilities 

(hereafter referred to as “Utility Lines”) have been or will be installed for the purpose of providing 

sewage, electricity, gas, water, telephone, television and other services to Homes and other 

improvements and facilities.  One of more such Utility Lines may serve several Lots.  To insure that 

such Utility Lines may be installed, kept, maintained, restored, repaired and replaced, the Declarant 

has established and reserved, and hereby establishes and reserves, for itself, its successors and 

assigns, and has and hereby grants to the Operator to the extent necessary to assure utility service to a 

Lot, to the Owner of such Lot, the following easements: 
  
   (i) An easement to install, keep, maintain, restore, repair and replace any 

 such Utility Line over, under and across the Total Property (including any Lot); and 
  
   (ii) An easement to place utility connections and metering devices(s) on 

 one Lot which will serve one or more other Lots and to run Utility Lines under or across any 

 Lot in order to serve any other Lot. 

  
   (iii) An easement for ingress and egress over, under and across the Total 

 Property (including any Lot) for the purpose of maintaining, restoring, repairing or replacing 

 any Utility Line and for the purpose of reading any meter installed in connection with any 

 Utility Line. 

  
  B.   Easements for Minor Encroachments.  If any portion of a Home or other 

improvement located on a Lot as originally constructed encroaches on another Lot, or on any 

Common Area, a valid easement for said encroachment, and for the maintenance of the same, shall 

exist for so long as the encroaching Home or other improvement remains standing.  In the event that 

any Home or other improvement as originally constructed is partially or totally destroyed and then 

reconstructed, the minor encroachments on an adjoining Lot or Common Area or other improvement 

shall be permitted to the extent that they are of no greater magnitude than the encroachment which 

existed prior to the destruction of such Home or other improvement, and a valid easement shall exist 

for said encroachment and for the maintenance of the same. 

  
  C.   Easement for Ingress and Egress to Lots.  The Declarant has established 

and reserved for itself, and hereby establishes and reserves to its successors and assigns, and has and 

hereby grants to the Operator and the then current Owner of each Lot an easement for ingress and 

egress to each such Lot over and across the Common Areas including any private streets or 

walkways.  The Declarant has established and reserved, and hereby establishes and reserves, for 
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itself, its successors and assigns, and has and hereby grants to the Operator an easement over and 

across the Common areas including any private streets or walkways for ingress and egress to any 

property upon which, pursuant to Article XI, any independent living apartment facilities, nursing, 

residential care and other health facilities are constructed. 
  
  D.   Easement for Maintenance.  The Declarant has established and reserved, 

and hereby establishes ad reserves, for itself, its successors and assigns, an easement to enter any Lot 

(and the Home constructed on such Lot) to perform any maintenance or repair authorized pursuant to 

this Indenture, upon reasonable notice to the Owner. 
  
  E.   Easement for Enjoyment.  The Declarant has established and reserved, and 

hereby establishes and reserves, for itself, its successors and assigns, and has granted, and hereby 

grants, to the Operator and the Owner of each Lot a right and easement of enjoyment for the use of 

the Common Areas and Common Facilities.  Such easement shall be subject to the terms of this 

Indenture and the Rules and Regulations. 
  
  F.   Ease for Construction of Certain Common Facilities.  The Declarant has 

established and reserved, and hereby establishes and reserves, for itself, its successors and assigns, 

and has granted, and hereby grants, to the Operator as easement to construct sidewalks, trails and 

other pathways for walking, jogging, bicycling and other similar purposes over and across any 

portion of the Common Areas, and an easement over and across any portion of a Lot other than those 

portions on which a Home has been constructed for the purposes of maintenance, repairs and 

replacements of any sidewalks, trails and other pathways for walking, jogging, bicycling and other 

similar purposes, which easement shall be exercised after reasonable notice to the Owner. 
  

 

ARTICLE IX 
  

Common Party Walls 
  

         A Home to be constructed on any Lot may have at least one wall in common with an 

adjoining Home, which common wall or walls will be built on the dividing line separating the parcels 

of real property on which the adjoining Homes are the be erected.  Each such common wall shall be a 

party wall, and the rights and obligations of the Owners of such party walls shall be set out as 

follows: 

  
  A.   Any party wall shall be a party wall so long as either or both of said adjoining 

Homes shall stand. 
  
  B.   No persons shall have the right to add to or detract from the party wall in any 

manner whatsoever, it being the intention that the party wall shall, at all times, remain in the same 

position as when erected. 
  
  C.   If it shall become necessary to repair or rebuild the party wall, the expenses of 

repairing or rebuilding the same shall be borne by the Owners of the two adjoining Homes, in equal 

proportions, provided, that an Owner shall have the right to call for a larger contribution from the 

other Owner under any applicable rule of law regarding liability for negligent or willful acts or 
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omissions.  Whenever the party wall, or any portion thereof, shall be repaired or rebuilt, it shall be 

erected upon the same place where it stands and be of the same dimensions as when originally 

constructed. 

  
  D.   A party wall damaged or destroyed by fire or other casualty shall be repaired 

or replaced by the Owners of the adjoining Homs, and the costs of such repairs or replacement shall 

be borne equally by said Owners, provided, that an Owner shall have the right to call for a larger 

contribution from the other Owner under any applicable rule of law regarding liability for negligent 

or willful acts or omissions. 
  
  E.   Any other provision of this Indenture notwithstanding, an Owner who by his 

negligent or willful act causes a party wall to be exposed to the elements shall bear the whole cost of 

furnishing the necessary protection against such elements and of repairing any damage to the wall 

caused by such exposure. 
  
   F.  All rights granted herein, including but not limited to, the right of an Owner 

to contribution from the Owner of an adjoining Home, shall run with the land and shall pass to each 

Owner’s successors in interest in said land. 

  
  G.   To the extent of settling, subsiding, imprecisions in the initial construction or 

subsequent reconstruction, or other conditions cause encroachment of one adjoining Home onto the 

real property occupied by the other adjoining Home, as easement is hereby granted to the Owner of 

the encroaching Home by the Owner of the real property encroached upon. 

  
   H.  To the extent not inconsistent with the laws of the State of Florida regarding 

party walls, the provisions of this Article shall apply. 
  

 
ARTICLE X 

  
General Restrictions 

  
         Section 1.     Residential Purposes Only and Exceptions.  No Lot may be improved, used 

or occupied for other than single-family residential purposes; provided, however, that this restriction 

shall not apply to: 
 

  A.   Any building or structure which is constructed on a Lot and is, with prior 

written consent of the Declarant or the Committee, used exclusively by a public utility company in 

connection with the furnishing of services to Cypress Village. 
  
  B.   Any building or portion of a building located on any Lot and used by the 

Declarant, its agents or employees or by any other person, corporation or entity with the express 

permission of the Declarant for a manager’s office, sales office, display home, for construction or 

maintenance purposes, or for other purposes which the Declarant deems necessary to the operation 

Cypress Village. 
  
   C.  Any Lot which shall be designated by the Declarant as a recreation area and 

which shall be improved and used solely for the benefit of all the Occupants and other persons 

residing in Cypress Village. 
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 Section 2.     Prohibition on Subdivision of Lots.  Except with the written permission of 

the Declarant, an Owner shall not be permitted to sell or otherwise transfer any portion of any Lot 

which is less than the entire Lot, or to otherwise subdivide any Lot.  This restriction shall not, 

however, apply to any Lot owned by Declarant or Operator. 
  
 Section 3.     Awnings.  No awning or sun screen of any type shall be affixed or attached to 

any Home or Lot without the prior written consents of the Owner or the Committee. 
  
 Section 4.     Exterior Placement.  No truck, trailer, commercial vehicle, boat, equipment 

or other machinery of any type, nor cars not in daily use, shall ever be parked, placed, located or 

otherwise maintained on any Lot, parking area, street or on any part of the Common Areas except for 

those areas which may, by Rules and Regulations be designated for the parking of certain designated 

types of vehicles.  Automobiles shall be parked only in designated parking areas. 
  
 Section 5.     Antennas and Satellite Receiving Equipment.  No external antenna of any 

type, nor any satellite receiving equipment, shall be erected on or about any Lot or any Home located 

on any Lot, except with the prior written approval of the Declarant or the Committee.  One or more 

master television antenna(s) or satellite receiving dish(es) may be erected by or with the consent of 

the Declarant for the benefit and use of Occupants and other persons residing in Cypress Village. 
  
 Section 6.     Clotheslines.  No clotheslines or other clothes hangers may be constructed, 

used, or maintained on any Lot or on the exterior of any Home, unless completely concealed within 

enclosed patio areas. 
  
 Section 7.     Livestock and Poultry Prohibited.  No animals, livestock or poultry of any 

kind shall be raised or kept on any Lot or in any Home located on a Lot other than household pets of 

such type and number as may be defined by Rules and Regulations.  No such pet shall be kept, bred 

or maintained for commercial purposes. 
  
 Section 8.     Plantings.  All plantings (including, without limitation, flowers, shrubs, and 

trees) on a Lot shall be made in accordance with the Rules and Regulations, and unless expressly 

permitted by such Rules and Regulations shall require the prior written approval of the Declarant.  

All plantings made by an Owner shall be maintained by the Owner.  If and to the extent an Owner 

fails to maintain any flowers, shrubbery, trees or other plantings on a Lot, the additional cost for 

maintenance of same shall be assessed against Owner’s Lot.  Vegetable gardening shall be limited to 

areas designated by the Declarant in the Rules and Regulations.  No plantings shall obstruct the 

natural access to or view of Common Areas.  No ponds may be constructed on a Lot without the 

prior written approval of Declarant. 
  
 Section 9.     Noxious Activity.  No noxious or offensive activity shall be carried on within 

Cypress Village, nor shall any trash or other refuse to be thrown, placed or dumped upon any Lot or 

Common Area, whether vacant or not, nor shall anything be done which may be or become an 

annoyance or nuisance to the neighborhood. 
 

 Section 10.   Signs and Billboards.  No sign, billboard, advertising board, or other 

structure or sign of any kind or nature may be placed on any Lot or any Home or other part of 

Cypress Village except with the prior express written consent of the Declarant. 
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 Section 11.   Outbuildings and Detached Structures.  No outbuilding or other detached 

or attached structure may be erected on any Lot without the prior written consent of the Declarant of 

the Committee. 
  
 Section 12.   Temporary Structures.  No trailer, basement, (standing alone without a 

structure), tent, shack, garage, barn or other temporary structure shall be erected, used or maintained 

at any time on any Lot or other part of Cypress Village; provided, that the Declarant or any other 

person, corporation or other entity with the express consent of the Declarant, may locate, construct or 

maintain a temporary office, trailer, storage facility, garage or other structure relating to or during 

periods of construction, and may construct and maintain display homes, display apartments or offices 

on any part of the Total Property. 
  
 Section 13.   Size Required.  Each Home shall contain at least 850 square feet. 
  
 Section 14.   No Business.  Homes shall be used exclusively for residential purposes and, 

with the exception of a manager’s office, sales office, display home operated with the express 

permission of the Declarant, or other activity related to the maintenance and/or operation of Cypress 

Village, no business activity of any kind shall be conducted from or in any such Home, except such 

home office activities which may be lawfully carried on within the privacy of each Home, do not 

require obtaining permits, licenses or variances from the local government, and do not result in 

increased visitors and vehicles to the Home. 
  
 Section 15.   Fences.  No fences may be erected on any Lot except with the prior written 

approval of the Declarant or the Committee obtained in the manner provided in Article VII.  Any 

fence so constructed must also conform to the Rules and Regulations.  Any portion of a Lot enclosed 

by a fence shall be maintained by the Owner of the Home. 
  
 Section 16.   Exterior Treatment & Alignment.  The Declarant shall have the sole right 

to control the exterior treatment and materials used in the constructions and repair of Homes and to 

direct the placement of Homes on Lots. 
  

 
ARTICLE XI 

  
Powers and Obligations 

  
 Section 1.     Rights and Authorities.  In addition to the rights and authorities otherwise 

set forth in this Indenture, the following rights and authorities are hereby granted 
  
  A.   Independent Living Apartments.  NBA has constructed, and Declarant shall 

have the right, but not the obligation, to construct anywhere on the Total Property owned by 

Declarant or its affiliates, independent living apartments which shall be maintained and operated by 

the Declarant and/or the Operator, and the residents of such apartments shall have the right of access 

to and the use of all of the Common Areas and Common Facilities. 
  
  B.   Nursing Residential Care and other Health Care Facilities.  The Declarant 

shall have the right, but not the obligation, to construct anywhere on the Total Property owned by the 

Declarant or its affiliates, adult assisted care (congregate) living facilities and nursing facilities 
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(providing all levels of general nursing care including, without limitation, nursing care for persons 

afflicted with Alzheimer’s Disease and related dementia) as well as such other residential, nursing, 

and health care facilities as the Declarant may deem appropriate, and Declarant shall have the right to 

maintain and operate such facilities. 
  
  C.   Common Facilities.  The Declarant shall have the right, but not the 

obligation, to construct anywhere on the Total Property owned by Declarant or its affiliates, 

Common Facilities appropriate to the general purposes of Cypress Village, and shall have the right, 

but not the obligation to maintain and operate such Common Facilities as it deems appropriate to the 

general purposes of Cypress Village.  Common Facilities shall be available for use by Occupants and 

other residents of Cypress Village, and the costs for construction, maintenance, servicing and repair 

of such Common Facilities shall be included in the Monthly Service Fee.  In addition, Declarant may 

assess a Special Use Fee, in an amount to be determined by the Declarant and/or the Operator, for the 

use of certain facilities which: (i) are not available to all Occupants, (ii) provide services which are 

individualized (e.g. barber or hair dresser, massages, personal trainers, and other similar services), 

(iii) the operation and use of which is not cost effective unless additional charges are levied on actual 

users of the facilities, or (iv) which otherwise reasonably require the assessment of a Special Use 

Fee. 

  
  D.   Health, Recreational and Social Services.  The Declarant shall have the 

right, but not the obligation, to provide other services as it deems appropriate to the general purposes 

of Cypress Village.  Such services may include, without limitation, medical, pharmaceutical, health 

care, social work, physical therapy, recreational, transportation and psychological counseling 

services.  If so provided, the allocable portion of the costs and expenses of making such services 

available to Occupants shall be added to the Monthly Service Fee.  In addition, Declarant may assess 

a Special Use Fee, in an amount to be determined by the Declarant and//or the Operator, for the use 

of certain services which: (i) are not available to all Occupants, (ii) are individualized (e.g. barber or 

hair dresser, massages, personal trainers, and other similar services), (iii) the operation and use of 

which is not cost effective unless additional charges are levied on actual users of the services, or (iv) 

which otherwise reasonably require the assessment of a Special Use Fee. 
  
 Section 2.     Rights and Obligations.  In addition to the rights and obligations otherwise 

set forth in this Indenture, the Declarant shall, to the extent provided herein, perform the services set 

out below.  Neither the Declarant nor the Operator shall, however, be liable to any Owner or 

Occupant for the failure or inability for reasonable cause to provide any of the services listed herein, 

and such failure or inability shall not give any Owner or Occupant any claim or cause of action 

against the Declarant or Operator nor affect an Owner’s obligation to pay fees, charges and 

assessments in accordance with the covenants and conditions of this Indenture.  
  

  A.  Maintenance or Interior of Homes.  The Declarant shall have the obligation 

to maintain, repair and/or replace the plumbing, heating, air conditioning, electrical and fixed kitchen 

equipment originally installed in the Home or subsequently replaced by the Declarant or Operator, 

and is hereby granted the right to enter any Home to make such repairs, maintenance or 

replacements, and to determine the need for any such maintenance, repair or replacement.  

Replacement equipment shall be of the same character and quality as that originally installed in the 

Home.  In the event that (1) it is determined that such equipment has been misused or abused by the 

Owner, or (2) the Owner fails or neglects to timely advise the Declarant and/or the Operator of the 

need for repair or maintenance of any such equipment (other than regularly scheduled maintenance 

for which the Owner need not advise Declarant and/or Operator) the Declarant and/or the Operator 
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shall have the right, but not the obligation to enter any Home and make any repairs deemed 

necessary, and in any of such events, the Declarant and/or the Operator shall have the right to assess 

the Owner with the additional costs and expenses of maintenance, repair and/or replacement 

attributable to the misuse, abuse or neglect.  If the Declarant undertakes any such repair or 

maintenance, any insurance proceeds or payment under warranty to which the Owner may be entitled 

with respect to any damage or other condition necessitating such repair shall be paid to the Declarant. 

The cost of all such maintenance, repair or replacement for which the Declarant is not otherwise 

reimbursed shall be assessed as part of the Monthly Service Fee.  All other maintenance of the 

interior of any Home is the sole obligation of the Owner.  The Declarant shall have the right to enter 

any such Home at reasonable times and hours for the purposes of inspection or to perform interior 

maintenance upon reasonable notice to Occupant. 
  
  B.   Maintenance of Exterior Homes and of Lots.  In order to assure the 

uniform appearance and maintenance of the exterior of all buildings and improvements in Cypress 

Village, the Declarant shall maintain the exteriors of all structures in Cypress Village including the 

exteriors of Homes.  Such maintenance shall be of similar character and quality as originally 

constructed and otherwise as in commercially appropriate and shall include (i) painting of wood and 

metal surfaces, (ii) tuckpointing and concrete work, (iii) repair and replacement of roofs, windows, 

doors and guttering, (iv) the seeding, sodding, mowing and trimming of grass on the Lot on which a 

Home is locked, and (v) maintenance removal or replacement of the plantings on such Lot as may be 

required.  In the event that the Declarant undertakes any such maintenance or repair, any insurance 

proceeds to which the Owner may be entitled with respect to any damage or condition necessitation 

such maintenance or repair shall be paid to the Declarant.  The cost of all such maintenance or repair 

for which the Declarant is not otherwise reimbursed shall be assessed as part of the Monthly Service 

Fee. 
  
  C.   Common Areas.  The Declarant shall maintain all Common Areas, including 

mowing, trimming, seeding, sodding, spraying, planting trees and shrubs, lighting, the maintenance, 

repair, expansion, and improvement of utility service (not the responsibility of a public utility), the 

maintenance of private streets, cul-de-sacs, sidewalks, and other ways used for vehicular and 

pedestrian traffic, and the maintenance, repair, expansion and improvements of all facilities including 

the interiors and exteriors of those structures or portions of structures located in Common Areas.  A 

reasonable allocable portion of the cost of such maintenance of Common Areas shall be assessed to 

the Owners as part of the Monthly Service Fee. 
  
  D. Streets.  The Declarant shall have the right to dedicate to appropriate public 

agencies any street, drive, walkway, other right of way, utility transmission line, or other facilities 

located in Cypress Village or any portion of any street, drive, walkways, other right of way, utility 

transmission line, or other facilities. 
  
  E.   Security.  The Declarant shall provide, either directly or by contract or 

agreement, security service and facilities for the Homes, the services and facilities to monitor 

emergency call buttons which may be located in Homes, and such other services as may be in the 

interest of the health, safety and welfare of the Occupants and other residents of Cypress Village.  

The reasonable, allocable cost of such services, if provided to the Homes, shall be assessed to the 

Owner as part of the Monthly Service Fee. 
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ARTICLE XII 
  

Insurance 
  

         Section 1.     Insurance by Owners of Homes.  The Owner of a Home shall bear the entire 

risk of loss for, and shall maintain separate insurance on, household goods, furnishings, clothing and 

all other tangible personal property including automobiles located in Cypress Village.  Such Owner 

shall bear the sole risk of loss of such Owner’s Home and shall maintain fire and extended coverage 

insurance on such Home in an amount sufficient to assure that in the event of any loss insurance 

proceeds in an amount sufficient to pay for total reconstruction or replacement of the Home will be 

available.  The Owner of such Home, the holder of any note secured by mortgage or deed of trust 

encumbering the Lot on which such Home is located and the Declarant shall each appear as a named 

insured and/or loss payee on each such policy insuring a Home.  A certificate of insurance 

evidencing such coverage shall be delivered to the Operator.  This certificate of insurance shall 

contain a provision stating that the coverage afforded under the policy will not be cancelled until at 

least thirty 930) days prior written notice has been given to the Declarant. 
  
         Section 2.     Proceeds Payable.  In order to assure that if a Home is damaged or destroyed 

by fire or other casualty it will be rebuilt or repaired in a manner in keeping with the overall design 

and purposes of Cypress Village, all insurance proceeds payable as a result of the damage to or 

destruction of any Home shall be payable as set forth hereinbelow: 
  
  A.   Repair or Reconstruction.  Any insurance proceeds so received shall, 

subject to the provisions of paragraph B of this section 2, be used to repair or reconstruct the Home 

or Homes damaged or destroyed unless (i) the Declarant, (ii) the Owner(s) of all of the Homes so 

damaged or destroyed and located in a contiguous group of Homes, (iii) the holders of any notes 

secured by mortgages or deeds of trust which encumber the Lot(s) on which such Hoe or Homes 

damaged or destroyed in a contiguous group of Homes are constructed, (iv) the Owner of all 

undamaged Homes located in the contiguous group of Homes of which the Home(s) damaged or 

destroyed are a part, and (v) the holders of any notes secured by mortgages or deeds of trusts 

encumbering the Lot(s) on which such undamaged Home or Homes located in such contiguous group 

of Homes are constructed, shall all elect not to rebuild.  In such latter event, all debris shall be 

removed from the Lot(s) upon which such damaged or destroyed Home(s) are located, the Lot(s) and 

damaged Home(s) shall be razed, graded, sodded and cleaned up to the extent and in the manner 

determined by the Declarant.  Any reconstruction of a Home shall be made in compliance with 

Article VII of this Indenture.  In no event shall any such insurance proceeds be paid or released to 

Owner until such time as the damaged Home has been either properly restored, repaired or rebuilt, or 

has been properly demolished, razed, cleared the Lot graded and sodded, and otherwise be in a clean 

and presentable state which will not detract from the character of Cypress Village. 
  
  B. Proceeds Insufficient.  If it is determined that a Home that is damaged or 

destroyed is to be repaired or rebuilt but the insurance proceeds are insufficient to pay all of the cost 

thereof, the Owner of such Home shall pay all amounts in excess of such insurance proceeds 

necessary to rebuild or repair such Home.  In the event that more than one Home in a contiguous 

group of Homes is damaged or destroyed, the amount to be contributed by the Owner of each 

damaged or destroyed Home will be determined by a qualified appraiser selected by the Owners or at 

their request by Declarant.  If all such amounts are not paid by the Owner or the insurance company 
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for the Owner, as herein required, within one hundred eighty (180) days of the damage or destruction 

of such Home(s), the Declarant shall have the absolute right, but not the obligation, to purchase the 

Lot (including such Home as is) upon which each such Home is located, at its fair market value, as 

determined by qualified appraiser selected by Declarant.  Upon payment to the Owner and the holder 

of any note secured by mortgage against such Home (as their respective interests may appear) of 

such amount (less any fees, charges, or assessments and any associated penalties or interests due 

hereunder and less any costs incurred to remove all debris from the Lot) plus the amount of any 

casualty insurance proceeds received by Owner, the Owner shall forthwith deliver to Declarant a 

duly executed general warranty deed conveying the Lot and improvements as is, to the Declarant, in 

marketable fee simple title, subject only to the restrictions herein set forth and any other matters 

appearing of record prior to the date hereof. 
 

 Section 3.     Insurance by Declarant.  Declarant shall maintain current liability (to the 

extent available at standard rates) and fire and extended coverage insurance on all Common Areas 

and Common Facilities and other buildings and improvements located in Common Areas and shall 

maintain the fire and extended coverage insurance at full replacement value. 
  
 Section 4.     Liability for Loss.  If any Common Area of Common Facility should, for any 

reason, be damaged, destroyed, or otherwise rendered unusable, neither the Declarant nor Operator 

shall have any obligation under this Indenture to indemnify the Owner of any Home or any loss of 

the right to use any such Common Area of Common Facility. 
  
 Section 5.     Replacement of Improvements.  If any Common Area or Common Facility 

is substantially damaged by fire or other casualty, Declarant shall, at its sole election, determine 

whether to reconstruct such structure or facility.  In the event that Declarant, as the result of any such 

fire or other casualty receives any insurance proceeds, no Owner of a Home shall have any right or 

interest in any such insurance proceeds.  All such insurance proceeds shall, at all times, be the 

property of, and payable only to Declarant. 

  
 Section 6.     Release.    Each Owner waives and releases on behalf of itself and it 

insurers(none of which shall ever be assigned any such claim or be entitled thereto due to 

subrogation or otherwise) any and al rights of recovery, claim, action, or cause of action, against each 

other Owner, Declarant, its agents, employees, successors, and assigns, and the Operator, its agents, 

employees, successors and assigns, for any loss or damage that may occur to such Owner’s Property, 

or any improvements thereto, or any personal property of such party therein, arising out of any 

occurrence covered by fire and extended coverage insurance by reason of fire, the elements, or any 

other causes which are, or could or should be insured against under the terms of the standard fire and 

extended coverage insurance policies referred to in the Article XII, regardless of whether such 

insurance is actually maintained and regardless of the cause or origin of the damage involved.  It 

shall be the responsibility of each Owner to confirm with its insurer that the Owner’s policies of 

insurance permit this waiver and release, which may include obtaining a rider to the Owner’s policy 

to conform to the provisions of this Section. 
  
 Section 7.     Obligation of Owner or Occupant.  In the event of the substantial loss or 

destruction of a Home with the result that such Home cannot be occupied, if the Home is rebuilt 

pursuant to section 2, the obligation of the Owner to pay continuing fees, charges and assessments 

shall be suspended from the date of the damage or destruction to such Home to the date the 

Occupants of such Home are reasonably able to re-occupy it.  In the even that a Home so damaged or 

destroyed is not rebuilt pursuant to Section 2, then, except to the extent of any unpaid and 
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outstanding fees, charges, assessments, or any associated penalties or interest due from such Owner 

as of the date such damage or destruction or any other obligation which accrued prior to the date of 

such damage or destruction, the Owner shall have no further obligation to pay fees, charges, and 

assessments until a new Home is constructed on such Lot and is reasonably able to be occupied. 
  
 Section 8.     Indemnification.  Each Owner shall indemnify and hold Declarant, its 

agents, employees, successors and assigns, and the Operator, its agents, employees, successors and 

assigns harmless from any claim of personal injury or property damage by such Owner, such 

Owner’s guests and invitees, any Occupant of the Home owned by Owner, any guests or invitee of 

such Occupant, or by any other person, corporation or other entity arising from the use and/or 

occupant of any Home, Lot, Common Area, Common Facility or other portion of Cypress Village, by 

Owner, Owner’s guests or invitees, any Occupant or Owner’s Home, or any guest or invitee of such 

Occupant except if Declarant or the Operator is determined to be negligent in causing such injury or 

damage.  
  
 Each Owner shall maintain a policy of general liability insurance in at least such amount as 

may, from time to time, be established by Owner in the Rules and Regulations.  The Declarant and 

the Operator shall each appear as an additional named insured and/or loss payee on each such policy.  

A certificate evidencing such coverage in a form acceptable to Declarant and Operator shall be 

delivered to Declarant and Operator at or before the time title to a Lot is transferred to an Owner and 

will be maintained current.  This certificate of insurance shall contain a provision stating that the 

coverage afforded under the policy will not be cancelled until at least 30 days prior written notice has 

been given to the Owner. 
  

 
ARTICLE XIII 

  
Enforcement 

  
         The Declarant or any one or more Owners shall have the right to enforce, by any proceeding 

at law or in equity, any or all restrictions, conditions, obligations, covenants, easements or other 

provisions which are or may hereafter be contained in this Indenture.  Failure to enforce any such 

restrictions, conditions, obligations, covenants, easements or other provisions shall, in no event, be 

deemed a waiver of the right to do so thereafter for the same or for a different violation, irrespective 

of the number of violations or breaches thereof which may occur. 
  

ARTICLE XIV 
  

General Provisions 
  

         Section 1.     Notices.  All notices to be given hereunder shall be in writing and either 

delivered in person or sent by nationally recognized overnight mail or by receipted, certified, or 

registered mail, return receipt requested, fees and postage prepaid.  All notices sent to an Owner shall 

be sent to the address of the Home owned by such Owner or to the last address furnished in writing 

to the Declarant and Operator by the Owner.  Each Owner shall be responsible to timely inform the 

Declarant and the Operator, in writing, of any change of address.  All notices to be sent to Declarant 

or Operator shall be sent to the then current business address of the respective partys.  A notice shall 

be deemed received on the date delivered in person or on the date receipt is acknowledged on the 

overnight mail or certified or registered mail receipt. 
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         Section 2.     Captions.  The captions herein are inserted only as a matter of convenience 

and for reference, and in no way define limit or describe the scope of this Indenture or the intent of 

any provision thereof. 
  
         Section 3.     Gender and Number.  Whenever the context so requires, the use of any 

gender in this Indenture shall be deemed to include any other gender, and the use of the singular shall 

be deemed to include the plural. 

  
         Section 4.     Covenants Running With the Land.  All of the provisions of this Indenture 

shall be deemed to be covenants running with the land. 
  
         Section 5.     Severability.  Invalidation of any one or more of the foregoing restrictions, 

conditions, obligations, covenants, easements or other provisions by judgement of a court of law 

shall in no manner affect any of the other restrictions, conditions, obligations, covenants, easements 

and other provisions herein, which all shall remain in full force and effect. 
  
         Section 6.     Joint and Several Liability.  This Indenture and all of its restrictions, 

conditions, obligations, covenants, easements and other provisions shall be binding upon each 

individual Owner and upon each joint Owner, jointly and severally and upon each of their heirs, 

personal representatives, successors and assigns. 
 

ARTICLE XV 
  

Amendments 
  

         The provisions of this Indenture may be amended by the Declarant by recording a written 

amendment in the Public Records in and for Duval County, Florida, provided that any such 

amendment which significantly impairs or eliminates the use of or access to any Lot by its Owner is 

effective only with the approval of such affected Owner(s) 
  
         IN WITNESS WHEREOF, FIT CYPRESS VILLAGE LLC has caused this Indenture to be 

executed as of the day and year first above written. 
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EXHIBIT “A” 

 

Owned Property 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



24 
{JA281607;7} 

 

 

EXHIBIT “B” 

 

Leased Property 

 


